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118TH CONGRESS

REPORT
1st Session HOUSE OF REPRESENTATIVES

118-

DISAPPROVING THE RULE SUBMITTED BY THE DEPARTMENT OF COM-
MERCE RELATING TO “PROCEDURES COVERING SUSPENSION OF LIQ-

UIDATION, DUTIES AND ESTIMATED DUTIES IN ACCORD WITH PRESI-
DENTIAL PROCLAMATION 10414”

APRIL --, 2023.—Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr. SMITH of Missouri, from the Committee on Ways and Means,
submitted the following

REPORT

together with

VIEWS
[To accompany H.J. Res 39]

[Including cost estimate of the Congressional Budget Office]

The Committee on Ways and Means, to whom was referred the
joint resolution (H.J. Res 39) disapproving the rule submitted by
the Department of Commerce relating to “Procedures Covering Sus-
pension of Liquidation, Duties and Estimated Duties in Accord
With Presidential Proclamation 10414”, having considered the
same, reports favorably thereon without amendment and rec-
ommends that the joint resolution do pass.
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I. SUMMARY AND BACKGROUND

A. Purpose and Summary

The purpose of H.J. Res. 39 is to provide for Congressional disapproval of the rule
submitted by the Department of Commerce relating to "Procedures Covering Suspension of
Liquidation, Duties and Estimated Duties in Accord With Presidential Proclamation 10414".

B. Background and Need for Legislation

In 2012, the Department of Commerce issued final determinations that imports of solar cells and
modules from the People’s Republic of China (PRC) were unfairly priced and subsidized, and
the International Trade Commission issued final determinations that these imports materially
injured the U.S. domestic industry. Pursuant to these determinations, the United States imposed
antidumping (AD) duties ranging from 18 to 25 percent on solar cells and modules imported
from certain individually-investigated Chinese firms and 250 percent on all other solar cells and
modules imported from the PRC.! Additionally, the United States imposed countervailing (CVD)
duties of 14 to 15 percent on all solar cells and modules imported from China.?

On April 1, 2022, in response to a petition from Auxin Solar Inc., the Department of Commerce
initiated a circumvention inquiry into whether imports of solar cells and modules, completed in
Cambodia, Malaysia, Thailand, or Vietnam using parts and components from the PRC, are
circumventing existing AD and CVD orders on solar cells and modules from the PRC.3

On June 6, 2022, President Biden issued Proclamation 10414, which “declare[d] an emergency
to exist with respect to the threats to the availability of sufficient electricity generation capacity
to meet expected consumer demand,” citing 19 U.S.C. § 1318(a) as authority for this emergency
declaration. That statute empowers the President to proclaim an emergency “by reason of a state
of war, or otherwise,” and on the basis of that emergency to allow “the importation free of duty
of food, clothing, and medical, surgical, and other supplies for use in emergency relief work.” On
the basis of this authority, Proclamation 10414 directed the Secretary of Commerce to “consider
taking appropriate action” to permit importation free of any new tariffs imposed under U.S. AD
or CVD law of solar cells and modules from Cambodia, Malaysia, Thailand, and Vietnam for a
period of 24 months. On September 16, 2022, the Department of Commerce issued a Final Rule
to implement Proclamation 10414.4

On December 2, 2022, the Department of Commerce issued Preliminary Affirmative
Determinations of Circumvention with respect to Cambodia, Malaysia, Thailand, and Vietnam.®

177 Fed. Reg. 73018 (December 7, 2012).
277 Fed. Reg. 73017 (December 7, 2012).
387 Fed. Reg. 19071 (April 1, 2022).

4 87 Fed. Reg. 56868 (September 16, 2022).
587 Fed. Reg. 75221 (December 8, 2022).



Under the normal operation of U.S. AD and CVD law, upon issuing a Preliminary Affirmative
Determination of Circumvention, the Department of Commerce would instruct U.S. Customs and
Border Protection (CBP) to suspend liquidation of entries of products covered by such a
determination and require collection of cash deposits sufficient to cover estimated duties that
reflect the preliminary finding of circumvention. However, due to Proclamation 10414, as
implemented by the Department of Commerce’s Final Rule, the Department of Commerce did
not instruct CBP to do so and has made clear that it does not intend to take any action to collect
duties or estimated duties that reflect the finding of circumvention for solar cells and modules
from these four countries that enter the United States prior to June 6, 2024.

H.J. Res. 39 would disapprove of the Department of Commerce’s Final Rule implementing
President Biden’s Proclamation 10414 and allow U.S. AD and CVD law to function as designed,
including to address circumvention of AD and CVD orders by exporters from the PRC. Pursuant
to the Congressional Review Act, enacting H.J. Res. 39 into law would prevent this Final Rule
from having effect and would prevent the Department of Commerce from issuing a rule that is
substantially the same as this Final Rule.

C. Legislative History

Background

H.J. Res. 39 was introduced on March 7, 2023, and was referred to the Committee on
Ways and Means.

Committee hearings

On March 24, 2023, the Committee on Ways and Means held a hearing with United
States Trade Representative, Ambassador Katherine Tai. The purpose of the hearing was to
discuss the Biden Administration’s 2023 trade policy agenda.

On April 18, 2023, the Trade Subcommittee of the Committee on Ways and Means held a
hearing on Countering China’s Trade and Investment Agenda: Opportunities for American

Leadership.

Committee action

The Committee on Ways and Means marked up H. J. Res. 39, Disapproving the rule
submitted by the Department of Commerce relating to "Procedures Covering Suspension of
Liquidation, Duties and Estimated Duties in Accord With Presidential Proclamation 10414", on
April 19, 2023, and ordered the resolution favorably reported (with quorum being present) by a
vote of 26 - 13.



D. Designated Hearing

Pursuant to clause 3(c)(6) of Rule XIII, the following hearings were used to consider H.
J. Res. 39: Committee on Ways and Means hearing which took place on March 24, 2023, entitled
“The Biden Administration’s 2023 Trade Policy Agenda with United States Trade
Representative, Ambassador Tai”’; and Committee on Ways and Means Trade Subcommittee
hearing which took place on April 18, 2023, entitled “Countering China’s Trade and Investment
Agenda: Opportunities for American Leadership.”



1.  SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION
Section 1.
This section provides that Congress disapproves of the ‘‘Procedures Covering Suspension

of Liquidation, Duties and Estimated Duties in Accord With Presidential Proclamation 10414’
rule published by the Department of Commerce, and that the rule shall have no force or effect.



1.  VOTES OF THE COMMITTEE
VOTE OF THE COMMITTEE

In compliance with the Rules of the House of Representatives, the following statement is
made concerning the vote of the Committee on Ways and Means during the markup
consideration of H. J. Res. 39, Disapproving the Rule Submitted by the Department of
Commerce Relating to “Procedures Covering Suspension of Liquidation, Duties and Estimated
Duties in Accord With Presidential Proclamation 10414”.

H. J. Res. 39 was ordered favorably reported to the House of Representatives by a roll
call vote of 26 yeas to 13 nays (with a quorum being present). The vote was as follows:

Representative | Yea Nay | Present | Representative | Yea | Nay | Present
Mr. Smith (MO) v Mr. Neal

Mr. Buchanan v Mr. Doggett

Mr. Smith (NE) v Mr. Thompson V4
Mr. Kelly v Mr. Larson v
Mr. Schweikert v Mr. Blumenauer v
Mr. LaHood V4 Mr. Pascrell

Dr. Wenstrup V4 Mr. Davis V4
Mr. Arrington J Ms. Sanchez V4
Dr. Ferguson v Mr. Higgins v
Mr. Estes v Ms. Sewell v

Mr. Smucker V4 Ms. DelBene V4
Mr. Hern v Ms. Chu N4
Ms. Miller v Ms. Moore v
Dr. Murphy v Mr. Kildee

Mr. Kustoff V4 Mr. Beyer V4
Mr. Fitzpatrick v Mr. Evans v
Mr. Steube v Mr. Schneider v
Ms. Tenney N4 Mr. Panetta N4
Mrs. Fischbach V4

Mr. Moore N4

Mrs. Steel v

Ms. Van Duyne V4

Mr. Feenstra N4

Ms. Malliotakis V4

Mr. Carey v







IV. BUDGET EFFECTS OF THE BILL

A. Congressional Budget Office Cost Estimate

With respect to the requirement of clause 3(d) of rule XIII of the Rules of the House of
Representatives, a cost estimate provided by the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974 was not made available to the Committee in time
for the filing of this report.

B. Committee Estimate of Budgetary Effects

With respect to the requirements of clause 3(d)(1) of rule XIII of the Rules of the House of
Representatives, the Committee adopts as its own the cost estimate prepared by the Director of
the Congressional Budget Office pursuant to section 402 of the Congressional Budget Act of
1974.

C. Statement Regarding New Budget Authority
and Tax Expenditures Budget Authority

With respect to the requirements of clause 3(c)(2) of rule XIII of the Rules of the House of
Representatives and section 308(a) of the Congressional Budget Act of 1974 and with respect to
requirements of clause (3)(c)(3) of rule XIII of the Rules of the House of Representatives and
section 402 of the Congressional Budget Act of 1974, the Committee has requested but not
received a cost estimate for this bill from the Director of Congressional Budget Office.

The Committee has requested but not received from the Director of the Congressional
Budget Office a statement as to whether this bill contains any new budget authority, spending
authority, credit authority, or an increase or decrease in revenues or tax expenditures.



V. OTHER MATTERS TO BE DISCUSSED UNDER THE
RULES OF THE HOUSE

A. Committee Oversight Findings and Recommendations

With respect to clause 3(c)(1) of rule XI1I of the Rules of the House of Representatives, the
Committee made findings and recommendations that are reflected in this report.

B. Statement of General Performance Goals and Objectives

With respect to clause 3(c)(4) of rule XI1I of the Rules of the House of Representatives, the
performance goal and objective of this legislation is to provide for Congressional disapproval of
the Final Rule published by the Department of Commerce titled “Procedures Covering
Suspension of Liquidation, Duties and Estimated Duties in Accord With Presidential
Proclamation 10414."

C. Information Relating to Unfunded Mandates

An estimate of Federal mandates prepared by the Director of the Congressional Budget
Office pursuant to section 423 of the Unfunded Mandates Reform Act was not made available to
the Committee in time for the filing of this report. The Chairman of the Committee shall cause
such estimate to be printed in the Congressional Record upon its receipt by the Committee.

D. Congressional Earmarks, Limited Tax Benefits, and Limited Tariff Benefits

In compliance with clause 9 of rule XXI of the Rules of the House of Representatives, this
resolution, as reported, contains no congressional earmarks, limited tax benefits, or limited tariff
benefits as defined in clause 9(e), 9(f), or 9(g) of the rule XXI.

E. Duplication of Federal Programs

In compliance with clause 3(c)(5) of Rule XIII of the Rules of the House of Representatives,
the Committee states that no provision of the bill establishes or reauthorizes: (1) a program of
the Federal Government known to be duplicative of another Federal program; (2) a program
included in any report from the Government Accountability Office to Congress pursuant to
section 21 of Public Law 111-139; or (3) a program related to a program identified in the most
recent Catalog of Federal Domestic Assistance, published pursuant to the Federal Program
Information Act (Pub. L. No. 95-220, as amended by Pub. L. No. 98-169).
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VI. CHANGES IN EXISTING LAW MADE BY THE BILL,
AS REPORTED

As reported by the Committee, H.J. Res 39 makes no changes in existing law.
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VIl. DISSENTING VIEWS

[INSERT A — DISSENTING]
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